IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYLVANI A GARDENS APARTMENTS - CVIL ACTI ON
RJS SHERWOOD ASSOCI ATES :
V.
HARTEORD FI RE | NSURANCE COMPANY © NO. 98-5870
MVEMORANDUM AND ORDER
HUTTON, J. June 8, 2000

Presently before the Court is Plaintiffs’ Mtion for
Summary Judgnent, Defendant’s Cross-Mtion for Summary Judgnent,
and the parties’ oppositions thereto. For the reasons stated
bel ow, the Court grants Plaintiffs’ Mtion in part and denies

Def endant’ s Moti on.

| . BACKGROUND

This is an insurance coverage case arising from a
Decenber 19, 1996, fire at the Sherwood Court Apartnents, |ocated
i n Phil adel phia, Pennsyl vani a. (See Stipulation of Facts 1Y 1,
17). At the tine of said fire, the property was insured by the
| nsurance Conpany of the State of Pennsylvania (hereinafter
“underlying policy”) in the anobunt of $500,000. (See Stipulation
of Facts § 12). Additionally, said property was insured by
Def endant Hartford Fire Insurance Conpany under an excess policy
(hereinafter “excess policy”) in the anount of $28,913,000. (See

Stipulation of Facts § 9). The naned insureds under the excess



policy were Syl vani a Gardens Apartnents and RJS Paci fi c Associ at es.
(See Stipulation of Facts 1 3). The policies also provided for
schedul ed coverage of Sherwood Court, Sylvania Gardens, Spruce
Manor, and RJS University properties. (See Stipulation of Facts
4). RIS is a sole proprietorship and is the nanagenent conpany
for all the above nmentioned properties. (See Stipul ation of Facts
1 5). Al t hough each property has a different conbination of
owners, Robert J. Swarbrick is the principal/controlling owner of
each of the schedul ed properties. (See Stipulation of Facts Y 6-
8) .

Foll ow ng the exhaustion of the wunderlying policy’'s
coverage, Plaintiffs nmade a claim under the excess policy for
damages resulting fromsaid fire and for the resulting | ost i ncone.
(See Stipulation of Facts {1 19-32). This action arises from
Def endant’ s wi t hhol di ng of deprecati on upon paynent of the parti al
fire I oss sustained at the Sherwood Court property, in addition to
Def endant’ s refusal to pay an additional $32,880 for clained | ost
income wWith respect to tenants who were relocated from Sherwood
Court to other apartnents |ocated at Sylvania Gardens, Spruce
Manor, and RJS University properties. (See Stipulation of Facts {1
33-40). It is undisputed that Plaintiffs did not repair or
contract to repair the damaged property, and have since sold the

Sherwood Court property. (See Stipulation of Facts | 28, 38).



1. STANDARD OF REVI EW

Summary judgnment is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323, 106 S. . 2548, 91 L. Ed.2d 265 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248, 106 S. C.

2505, 91 L. Ed.2d 202 (1986).
When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

non- novant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
sumary judgnent, even if the quantity of the noving party's

evi dence far outwei ghs that of its opponent. See id. Nonethel ess,



a party opposi ng summary judgnment nmust do nore than rest upon nere

al | egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

The principles governing the interpretation of an
i nsurance contract under Pennsylvania |law are well settled. See

Altipenta, Inc. v. Acceptance Ins. Co., No. CV.A 96-5752, 1997 W

260321, at *2 (E.D. Pa. May 14, 1997), aff'd, 141 F.3d 1153 (3d
Cr. 1998) (unpublished table decision). The court generally
perfornms the task of interpreting an insurance contract. See
Allstate, 834 F. Supp. at 856. The court nust read the policy as
a whole and construe it according to the plain neaning of its

terns. See Batenman v. Mdtorists Miut. Ins. Co., 527 Pa. 241, 590

A 2d 281, 283 (Pa. 1991). Further, as this is a diversity matter,
the Court is required to foll ow the decisions of the Suprene Court
of Pennsylvania in considering matters of Pennsylvania state |aw.

See Conmi ssioner of Internal Revenue v. Estate of Bosch, 387 U. S.

456, 465 (1967). Additionally, “ “an internedi ate appellate state
court . . . is a datumfor ascertaining state law which is not to
be di sregarded by a federal court unless it is convinced by other
persuasi ve data that the highest court of the state woul d decide

otherw se.’” " |d.

1. D SCUSSI ON

A. Deprecation of a Partial Loss




After deducting the coverage provided by the underlying
policy and the applicable deductible, Defendant paid Plaintiffs’
partial fire danage claimin the net amount of $3,195,711.34. (See
Stipulation of Facts f 24). The actual replacenent value of the
damaged portion of the property is stipulated to be $4, 120, 263. 23.
(See Stipulation of Facts | 23). It is also stipulated that
$419, 551. 89 represents the amount of deprecation applicable to the
damaged portion Plaintiffs’ property. (See Stipulation of Facts
26). Thus, the calculation of Plaintiffs’ net proceeds reflects a
$419, 551. 89 reduction for deprecation. (See Stipulation of Facts
19 23-27). Plaintiffs nowclaimthat this reductionis contrary to
Pennsyl vania | aw, thereby entitling themto additi onal conpensati on
in the anmount of said deprecation reduction.

In resolving this conflict the Court starts with the
pl ai n | anguage of the insurance policy issued by Defendant. This
policy explicitly states inits insuring clause that “[s]ubject to
the terns and conditions of this policy and its endorsenents the
Conpany shall be liable for | oss or danage i nsured by the terns and
conditions of the Underlying Insurance policy . . . .” (See Excess
Property Form at 1). As no terns, conditions, or endorsenents
contained in the excess policy address the determ nati on of paynent
for a partial |oss, the Court nust look to the terns, conditions,
and endorsenents of the underlying policy issued by the Insurance

Conmpany of the State of Pennsyl vani a.



Def endants, assert that said underlying policy explicitly
provides for a deprecation deduction when the insureds do not
effectuate repairs of the damaged property, thereby providing a
paynment of “actual cash value (wth depreciation),” rather than
“repl acenent costs (without depreciation).”t Plaintiffs, however,
do not nmake a claim pursuant to the “Replacenent Cost” option
contained within the underlying policy, rather Plaintiffs assert a
claimunder the “Standard Fire Policy Provisions” contained in the
underlying policy as an endorsenent. (See Standard Fire Policy
Endorsenent to Underlying Policy at 1). As such, Plaintiffs claim
that they are entitled to the “actual cash value” of the |oss
W t hout a deduction for deprecation pursuant to Pennsyl vania | aw.

The underlying policy’s fire policy endorsenent states in
rel evant part that:

The provisions of the Standard Fire Policy are stated

below. State law requires that they be attached to all
policies. |If any conditions of this formare construed

! Par agraph (G (3) of the underlying policy concerning replacenent

cost states in relevant part that:

a. Replacenent Cost (without deduction for depreciation replaces
Actual Cash Value, in the Loss Condition, Valuation, of this
Coverage Form

c. You may maeke a claimfor |oss or danage covered by this
i nsurance on an actual cash val ue basis instead of a replacenent
cost basis .

d. W will not pay on a replacenent cost basis for any |oss or
damage:
(1) Until the |l ost or danaged property is actually repaired
or replaced; and
(2) Unless the repairs or replacenent are made as soon as
reasonably possible after the | oss or danage.

(o)l
w

ee

~
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ilding and Personal Property Coverage Form of Underlying Policy
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to be nore liberal than any other policy conditions

relating to the perils of fire, lighting or renoval, the
conditions of this formwll apply. (enphasis added)
[the insurance conpany] does insure . . . to the

extent of the actual cash value of the property at the
time of |oss, but not exceeding the anmount which it would
cost to repair or replace the property with material of
i ke kind and quality within a reasonable tine after such
| oss . .
(See Standard Fire Policy Endorsenent to Underlying Policy at 1).
Upon revi ewi ng t he above endor senent | anguage, it is clear
that such endorsenent materially affects the nature of coverage
provi ded under the wunderlying policy, whereby the endorsenent
| anguage explicitly supersedes other policy conditions when the
endor senent | anguage is deened to be nore liberal. Consequently,
such condition affects the obligations of Def endant under its excess
policy which explicitly incorporates the terns and conditions of the

underlying policy. (See Excess Property Format 1).

In Farber v. Perkionmen Mut. Ins. Co., 88 A 2d 776 (Pa.

1952), the Suprene Court of Pennsylvani a considered a substantially
identical insuring clause to the above endorsenent’s | anguage when
it determned that in the context of a partial |oss, a deduction for
depreciation could not be taken from the cost of new materi al
necessary to return the property to its pre-fire condition. See
Farber, 88 A .2d at 779. The Court reasoned that such a rule was
necessary “to nmake the plaintiff whole as far as possible for the
cost of restoring the building to its prior use up to the anmount of

the insurance in the policies.” 1d. at 780.



Thus, this Court’s reading of Farber stands for the
proposition that in the context of a partial |oss, under the
| anguage of a Pennsylvania Standard Fire Policy, an insurance
conpany in circunstances as presented in the instant action cannot
deduct depreciation fromthe cost of repairs necessary to restore
the building to its original condition when paying “actual cash
value.” Such a conclusion has also been reached by other courts

addressing this issue. See Perschau v. USF Ins. Co., No. ClV.A 97-

7801, 1999 W. 162969, at *4 n.6 (E.D. Pa. Mar. 22, 1999) (stating
Pennsyl vani a does not allow a partial |oss to be depreciated under

standard fire policies); see also London v. Ins. Placenent Facility

of Pennsylvania, 703 A 2d 45, 50 (Pa. Super. C. 1997) (“The FEarber

deci sion arguably prevents insurance conpanies from deducting
depreciation in the event of a partial |oss that does not exceed the
depreci ated value of the whole property. |[If the conpanies wanted
to avoid such aresult, the court plainly suggested that they should
nmodi fy their policies.”)

Despite the above, Defendant states that Farber does not
stand for the proposition that depreciation is unavailable in a
partial |oss case based upon a recent unpublished opinionin Gatti

v. MDevitt, No. 2469 Phil adel phia 1998 (Pa. Super. C. Cct. 12,

1999). (See Def.’s OQpp. to Pl.’s Mot. for Summ J. at 5). This
Opinion states that “the court finds that Farber does not stand for

the proposition that in a partial |oss case, actual cash value is



defined as all owi ng the policy holder to recover depreciation.” See
Gatti, No. 2469 Phil adel phia 1998, at 5 n. 3. First, this Court
notes that such a statenent appears in direct conflict with the
prior statenent of the court when it concl uded that Farber “arguably
prevents insurance conpanies from deducting depreciation in the

event of a partial loss.” See London, 703 A 2d at 50; see also

Per schau, 1999 W. 162969, at *4 (Eastern District Opinion). Second,
this Court is bound by the | aw as spoken by the Pennsyl vani a Suprene
Court, not that of an internediate |evel court as Defendant
suggests. (See Def.’'s Qopp. to Pl.’s Mot. for Summ J. at 5). As
such, the Court’s reading of Farber remains unaffected by the
unpubl i shed Gatti Opinion; rather the Court finds the statenent of
the Superior Court in London and specifically the Pennsylvania
Suprene Court’s reasoning in Farber controlling on the issue of
depreciation in a partial |oss situation.

Def endant al so asserts that the depreciation |imtation
announced in Farber is inapplicable because Defendant’s policy is
not a “Standard Fire Insurance Policy” and that it does not contain

t he | anguage that was at issue in Farber. (See Def.’s Qpp. to Pl.’s

Mt. for Sunm J. at 6, 9). The Court finds both of these positions
to be without nerit.

First, although the excess policy does not contain the
Farber |anguage, the insuring clause of this policy explicitly

i ncludes the ternms and conditions of the underlying policy. (See



Excess Property Format 1). Consequently, the standard fire policy
endorsenment in the underlying policy is explicitly incorporatedinto
Defendant’s obligation to the insureds and is properly applied to
Defendant by the plain nmeaning of its own insuring clause.
Defendant further cites Perschau as dispositive on the issue of
whet her or not this matter concerns a standard fire policy. (See
Def.’s Qop. to Pl.”s Mot. for Sunm J. at 10). However, the policy
which is the subject matter of the instant di spute does not contain
an explicit endorsenent defining “actual cash value” as was
contenpl ated by the Perschau court. See 1999 W. 162969, at *4 n.6
(citing London, 703 A 2d at 49 (stating that the policy contained
an endor senent defining “actual cash value.”)). As such, the Court
fi nds Defendant’ s argunent unpersuasive and out of context.
Second, given the above discussion and the instant
matter’s substantially identical |anguage to the | anguage di scussed
in Farber, the analysis of the Farber court is applicable to this
di spute. See Farber, 88 A 2d at 779; (see also Standard Fire Policy
Endorsenent to Underlying Policy at 1). Had Def endant w shed to
avoid this result it sinply need to define the nethod which would
be used to define “actual cash value” in a partial |oss situation
within the ternms of the excess policy it issued to the insureds.
See Farber, 88 A 2d at 780 (stating that if defendants wish to bring
about a different result they will have to change the terns of their

policies to achieve that end); see also London, 703 A 2d at 50. As




a result of the forgoing, the Court finds that no genuine i ssue of
material fact exists wth respect to Defendant’ s inability to deduct
depreciation from the cost of repairing Plaintiffs’ partially
damaged property. As such, the Court grants sumrary judgnent in
Plaintiffs’ favor, finding that Plaintiffs are entitled to an
addi ti onal stipulated anount of $419,551.89 in wthheld
depreciation. (See Stipulation of Facts § 26). Further, the Court
finds it of no consequence that Plaintiffs no |onger own said
property, as any exi sting and unrepai red damage woul d have obvi ously

affected the property’s resal e val ue.

B. Paynment of Di sputed Lost | ncone

Plaintiffs also claim entitlenent to additional
conpensation in the amount of $32, 880, based upon the | ost rents of
twenty (20) tenants which were displaced fromtheir Sherwood Court
apartnents and rel ocated to other properties al so covered under the
terms of the excess policy after the Decenber 19, 1996, fire.
Def endant asserts that such argunent is wthout nerit as the
underlying policy will pay |l ost income only to the extent that such
claimis based upon an “actual |oss of Business Incone . . . .7
(See I nsurance Business Inconme Coverage Form of Underlying Policy
T(A)(I11); see also Def.’s Mdt. for Sunm J. at 12). Def endant
further asserts that because these twenty tenants were relocated to
properties also covered under the policy, no actual |o0oss was

incurred by insureds, therefore no lost inconme was actually

- 11 -



realized. (See Def.’s Mot. for Summ J. at 13). Plaintiffs,
however, maintain that each property is a separate entity, thereby
maki ng the rel ocation of said tenants to ot her properties irrel evant
to the | oss sustained at the Sherwood Court Apartnents. (See Pl.’s
Mt. for Summ J. at 12-13). In support of this conclusion,
Plaintiffs cite at length | egal concepts on piercing the corporate
veil and partnership/corporate independence. (See Pl.’s Mt. for
Summ J. at 13-16). Such argunents by Plaintiffs, however, do not
address the fact that the disputed business incone has not
technically been lost, but rather shifted to and earned by other
properties which are al so i nsured under the excess policy issued by
Def endant . Consequently, Plaintiffs would have the Court take a
hi ghly narrow and technical view of their claim rather than one
whi ch accounts for the reality of the attended circunstances.

As recently noted by the Third Grcuit Court of Appeals,
“[clourts nust examne the totality of the insurance transaction
i nvol ved to ascertain the reasonabl e expectation of the insured.”

See Bower sox Truck Sales and Serv. v. Harco Nat'l Ins. Co., 209 F. 3d

273, 278 (3d Gr. 2000) (citing Everett Cash Miut. Ins. Co. V.

Karawi tz, 633 A 2d 215, 216 (Pa. Super. C. 1993)). As such, upon
reviewing the terns and conditions of the policies relevant to this
matter the Court finds Plaintiffs’ position to be unreasonable, in
as much as they assert entitlenent to the “full” anount of rental

income wthout consideration of the incone received through the



rel ocation of the tenants inpacted by the Sherwood Court fire. To
find otherwi se woul d essentially permt Plaintiffs torecover i ncone
beyond the scope of the conpensatory coverage clearly contenpl ated
by the underlying policy’ s business incone |oss coverage. (See
| nsurance Business Incone Coverage Form of Underlying Policy
T(A(I11)). The reality is that the disputed |ost inconme was not
actually “lost incone,” but rather said inconme was nerely shifted
to and earned by alternative insured properties.

Nevert hel ess, the above conclusion is not dispositive in
deciding Plaintiffs’ claimas the question which remai ns unanswer ed
is whether or not Plaintiffs suffered an “actual |oss of business
i ncone.” Upon reviewng the parties’ notions and submitted
evi dence, the existence of an “actual |o0ss” of incone renmains
uncl ear and reasonably di sputed. For exanple, the rel ocated tenants
obvi ously preluded the rental of the inpacted apartnments to other
prospective tenants. Consequently, Plaintiffs my have suffered
| ost rental opportunity when viewing the properties collectively.
Such circunstance i s not beyond the scope of the policy s coverage
as “Business Incone” is defined as “[n]et incone . . . that would
have been earned or incurred. . . .” (See Business |Incone Coverage
Form of Underlying Policy T(A(I11)(1)(a)). There is, however,
i nsufficient evidence before the Court to nake such a determ nati on.
As such, the Court finds that genuine i ssues of material fact renain

unresol ved and sumary judgnent is inappropriate.

- 13 -



An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYLVANI A GARDENS APARTMENTS : ClviL ACTI ON
RIS SHERWOCOD ASSOCI ATES :

V.
HARTFORD FI RE | NSURANCE COVPANY NO. 98-5870

ORDER

AND NOW this gth day of June, 2000, wupon consideration of
Plaintiffs’ Motion for Summary Judgnent (Docket No. 22), Defendant’s Cross-NMotion
for Summary Judgnent (Docket No. 23), and any opposition thereto, |IT IS HEREBY
ORDERED t hat :

(1) Summary Judgnent is CGRANTED in favor of Plaintiffs and agai nst
Def endant in the amobunt of $419,551.89; the interest thereon, if any, to be
determ ned by nmotion filed within twenty (20) days of the date of this Order;!?

(2) Summary Judgnent is DENIED with respect to Plaintiffs’ claimfor
| ost busi ness incone;

(3) Defendant’s Cross-Mtion for Sumary Judgnent i s DEN ED,

(4) Plaintiff's Bad Faith (Count Two) is DI SM SSED W TH PREJUDI CE

pursuant to the parties’ stipulation.?

BY THE COURT:

HERBERT J. HUTTON, J.

! Plaintiffs’ notion contains no support for or cal cul ation of

the interest requested on their claim As such, the Court will consider the
awar di ng of such interest upon separate notion.

2 (See Stipulation of Facts {1 36-37).



